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PROTECTIONAGENCY, ) STATE OF ILLINOISPollution Control Board
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)
V. ) (IEPA No. 78-05-AC)

)
JOHNR. MALLOCH,
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NOTICEOF FILING

To: JohnR. Malloch
2572 CountyRoad600E
Dewey,IL 61840

PLEASETAKE NOTICE that on this dateI presentedto thehearingofficer for filing with

theClerk ofthePollution ControlBoardoftheStateof Illinois the following instrument(s)entitled

POST-HEARINGBRIEF OF COMPLAINANT.

Respectfullysubmitted,

SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O. Box 19276
Springfield,Illinois 62794-9276
(217)782-5544

Dated: November30, 2005

THIS FILING SUBMI1TED ON RECYCLED PAPER
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ILLINOIS ENVIRONMENTAL ) DEC 052005
PROTECTIONAGENCY, ) A OF ILLINOIS

unUuon Control Board
Complainant, ) AC 05-63

)
V. ) (IEPA No. 78-05-AC)

)
JOHNR. MALLOCH, )

)
Respondent. )

POST-HEARINGBRIEFOF COMPLAINANT

On April 4, 2005, theIliinois EnvironmentalProtectionAgency(“Illinois EPA”) issued

an administrativecitation to JohnR. Malloch(“Respondent”).Thecitation allegesviolationsof

Section2l(p)(I), 21(p)(3) and2l(p)(’7) of theEnvironmentalProtectionAct (“Act”) (415ILCS

5/2l(p)(l), (3) & (7) (2002)), in that Respondentcausedor allowedopendumpingof waste,

resultingin litter, openburning,andthedepositionofconstructionor demolitiondebris. The

violationsoccurredat apropertylocatedat2572N and600E,southof Fisher,Champaign

County. Transcript,p. 7; Exhibit 1.

Illinois EPAhasdemonstratedthat Respondentcausedorallowedopendumpingunifre

site. “Open dumping”means“theconsolidationofrefusefrom oneor moresourcesat a disposal

site thatdoesnot fulfill therequirementsofa sanitarylandfill.” 415 ILCS 5/3.305(2004).

“Refuse”means“waste,”(415 ILCS 5/3.385(2004)),and “waste”includes“anygarbage.. . or

otherdiscardedmaterial”(415 ILCS 5/3.535(2004)). Theinspectionreportadmittedinto

evidenceasExhibit 1 andthetestimonyat hearingshowthat wood, tires, insulationor fibrous

material,furnituresprings,partofa compositepallet,plasticandmetal,aswell asashand

remathsfrom burning,wereaccumulatedin variouspileson thesite. Tr. at 9-12; Exh. 1, pp. 4,



10-11. Thesematerialsconstitute“discardedmaterial”within themeaningoftheterm“waste.”

Respondentadmittedthat thematerialswerefrom buildingson sitewhenhe purchasedthe

propertyin 1970. Tr. at 14. As thepersonwith control overthepropertyfor the last 35 years,

Respondentcausedor allowedtheopendumpingof wasteobservedon Marchi,2005.

Respondent’scausingor allowing theopendumpingof thesewastesresultedin “litter”

underSection2l(p)(1) oftheAct (415ILCS 5/21(p)~)(2004)). TheAct doesnotdefine“litter,”

but in similar cases,theBoard haslookedto thedefinition of “litter” in theLitter ControlAct:

“Litter” meansanydiscarded,usedorunconsumedsubstanceorwaste. “Litter” may
include,but is not limitedto,anygarbage,trash,refuse,debris,rubbish...oranything
elseof an unsightlyor unsanitarynature,which hasbeendiscarded,abandonedor
otherwisedisposedof improperly.

415 ILCS 105/3(a)(2002);seeSt. Clair Countyv. LouisL Mund(Aug. 22, 1991),AC 90-64,slip

op. at 4, 6. Using this definition, thewood,tires,insulationorfibrousmaterial,furnituresprings,

partofa compositepallet, plastic,metal,ashandremainsfrom burning constitute“titter” under

Section2l(p)U) of the Act, and thereforeRespondentviolatedthat section.

Respondent’sopendumpingof thesewastesalsoresultedin openburningin violationof

Section21(p)(3)of theAct (415ILCS 5/21(p)(3)(2004)). “Open burning” is definedin Section

3.300oftheAct, 415 ILCS 5/3.300(2004),as“the combustionofanymatterin theopenor in an

opendump.” As describedabove,theburn piles locatedon thesitemeetthedefinitionof “open

dumping.” Thewastepileswere smolderingwhentheinspectorvisited thesite. Tr. at 9-10. The

burningof any orall ofthis matterin thewastepilesconstitutes“opendumpingofwastein a

mannerthatresultsin.. .openburning”underSection21@)(3)of theAct, and therefore

Respondentviolatedthat section.
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Respondent’sopendumpingof thesewastesalso resultedin thedepositionof

constructionor demolitiondebrisin violation of Section2I(p)(7)oftheAct (415 ILCS

S/2l(p)(7)(2004)). “Constructionor demolitiondebris” is definedin part, asfollows:

“Generalconstructionor demolitiondebris”meansnon-hazardous,
uncontaminatedmaterialsresultingfrom theconstruction,remodeling,repair,and
demolitionof utilities, structures,androads,limited to thefollowing: bricks,
concrete,andothermasonrymaterials;soil; rock; wood,includingnon-hazardous
painted,treated,andcoatedwoodandwoodproducts;wall coverings;plaster;
drywall; plumbingfixtures;non-asbestosinsulation;roofing shinglesandother
roofcoverings;reclaimedasphaltpavement;glass;plasticsthat arenot sealedin a
mannerthat concealswaste;electricalwiring andcomponentscontainingno
hazardoussubstances;andpiping or metalsincidental to any ofthosematerials.

415 ILCS 5/3.160(a)(2004).

Respondentadmittedthat all of thematerialon sitewasfrom buildingsthatwerelocatedon site. Tr.

at 14. Thematerialsfrom thebuildingsmeetsthedefinition of“constructionordemolitiondebris”

forpurposesof Section21(p)(7)oftheAct, andthereforeRespondentviolated that section.

Respondentstatedthat he was trying to clean up the site. Tr. at 14. Unfortunately,

Respondent’smethodsinvolvedillegal opendumpingandopenburningon theproperty.Attempting

to “clean up” a sitedoSnot give the Respondenta licenseto illegally disposeof wasteby-open

burningin violationoftheAct. This is asituationwheretheendsdo notjusti~’themeans.It is not

Respondent’sintentions that are objectionable,but ratherhis impropermanagementof waste

materialsthat meetsthedefinition of impermissibleactivity underthe law. Further,apersoncan

causeor allow a violation of the Act without knowledgeor intent. Countyof Will v. Utilities

Unlimited, Inc., et al. (July 24, 1997),AC 97-41,slip op. at 5, citing Peoplev. Fiorini, 143 Ill.2d

318,574N.E.2d612(1991).Therefore,theseargumentsbyRespondentdo notprovideadefenseto

theprovenviolations.
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TheIllinois EPAphotographsandinspectionreportand thetestimonyshowthatRespondent

allowedopen dumpingof waste in a mannerresulting in litter, openburning, and depositionof

constructionor demolition debris in violation of Sections2l(p)(l), (p)(3), and (p)(7) of theAct.

Illinois EPA requeststhat the Board entera final order finding that Respondentviolated these

sectionsandimposingthestatutorypenalty.

RespectfullySubmitted,

DATED: November30, 2005 )I.1JJj~~
Michelle M. Ryan

SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544 -
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PROOFOFSERVICE

I herebycertify that I did on the
30

th day ofNovember,2005,sendby U.S. Mail with postage

thereonfully prepaid,by depositingin aUnitedStatesPostOfficeBox atrueandcorrectcopyofthe

following instrument(s)entitled POST-HEARINGBRIEF OF COMPLAINANT

To: JohnR. Malloch
2572 CountyRoad600E
Dewey,IL 61840

andtheoriginalandnine(9) trueandcorrectcopiesofthesameforegoinginstruments

To: DorothyGunn,Clerk
Pollution ControlBoard
JamesR. ThompsonCenter
100 WestRandolphStreet,Suite 11-500
Chicago,Illinois 60601

j¼1&UJJ4L[!~&~
MichelleM. Ry~ff —

SpecialAssistantAttorneyGeneral

Illinois EnvironmentalProtectionAgency -

1021 NorthGrandAvenueEast -

P.O.Box 19276
Springfield, Illinois 62794-9276
(217)782-5544

THIS FILING SUBMITTED ON RECYCLED PAPER


